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Ffurflen Cynnig Ymgymeriad Gorfodi
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Deddf Gorfodi Rheoleiddiol a Sancsiynau 2008, Adran 50

Gorchymyn Sancsiynau Sifil Amgylcheddol (Cymru) 2010, Erthygl 3 ac Atodlen 4

Gorchymyn Sancsiynau Sifil Amgylcheddol (Lloegr) 2010, Erthygl 3 ac Atodlen 4

Sut i gwblhau'r ffurflen hon:  Cwblhewch Rannau 1, 2, 3 a 4 o'r ffurflen hon gan gynnwys y datganiad yn Rhan 4.  Darllenwch Atodlen 1 'Mwy o Wybodaeth am Wneud Eich Cynnig' i gael cyngor ar sut i gwblhau'r ffurflen hon a'n meini prawf ar gyfer derbyn a gwrthod cynigion Ymgymeriadau Gorfodi.

Noder:  Os oes angen, dylech gwblhau eich cynnig ar daflen ar wahân a'i hatodi i'r ffurflen hon wrth gyflwyno eich cynnig i ni.

Ar ôl ei gwblhau gallwch gyflwyno eich cynnig:

(  Drwy'r post:  Environment Agency, Enforcement Once, PO Box 786, Warrington, WA4 1WW

(  Drwy e-bost: EOCS@environment-agency.gov.uk


Cyngor ac arweiniad:  Gallwn roi ychydig o gyngor ac arweiniad i chi wrth i chi lunio eich cynnig.  Fodd bynnag, ni fyddwn yn cymryd rhan mewn trafodaethau hir ar y cynnwys, gan mai mater i chi yw hwn.

Pwysig Gall Asiantaeth yr Amgylchedd dderbyn neu wrthod eich cynnig.

Mwy o gymorth:  Os bydd angen unrhyw gymorth arnoch i gwblhau'r ffurflen hon a/neu os hoffech drafod eich cynnig cyn i chi ei gyflwyno, cysylltwch â ni:

( Dros y ffôn:  03708 506 506 (Llun - Gwener, 8am – 6pm) 

( Drwy e-bost  enquiries@environment-agency.gov.uk
Ein safonau:  Byddwn yn rhoi gwybod i chi bod eich cynnig wedi dod i law ac yn enwi'r swyddog sy'n ymdrin â'ch achos.  Gallwch gysylltu ag ef i gael y wybodaeth ddiweddaraf os bydd angen. Byddwn yn ceisio asesu eich cynnig yn ffurfiol o fewn 28 diwrnod iddo ddod i law ond bydd hyn yn dibynnu ar ffactorau megis hyd unrhyw ymchwiliad sydd ei angen.
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Rhan 1 – Cynigydd

Cynigir yr Ymgymeriad Gorfodi hwn gan:

	Teitl (Mr, Mrs, Miss neu arall - rhowch fanylion)
	

	Enw Cyntaf a Chyfenw
	

	Enw'r Cwmni neu'r Sefydliad (lle bo hynny'n berthnasol)
	

	Y Math o Gwmni neu Sefydliad (e.e. unig fasnachwr, partneriaeth, cwmni cyfyngedig, arall - rhowch fanylion)
	

	Rhif cofrestru'r cwmni (lle bo hynny'n berthnasol)
	

	Cyfeiriad (gan gynnwys y cod post)
	

	Rhifau cyswllt (gan gynnwys cod yr ardal)
	Ffôn:
	Ffacs: 
	Ffôn Symudol:

	
	
	
	

	E-bost (lle bo hynny'n berthnasol)
	


	Prif gyswllt (Dyma'r unigolyn y gallwn gysylltu ag ef i drafod y cynnig).  Dim ond os yw'r unigolyn hwn yn wahanol i'r un a nodir uchod y dylid llenwi'r adran hon.
	Enw:

	
	Teitl Swydd:

	
	Rhif cyswllt:


Rhan 2 - Y math o gynnig (ticiwch y blwch priodol)
	Rhagweithiol
	Er enghraifft, lle rydych yn rhoi gwybod eich hun am drosedd yr amheuir eich bod wedi'i chyflawni.


	

	Adweithiol
	Er enghraifft, lle rydym wedi rhoi gwybod i chi ein bod yn bwriadu cymryd camau erlyn troseddol neu sifil yn eich erbyn mewn perthynas â'r drosedd honedig hon.
	

	
	Rhif yr Ymchwiliad (os yw'n hysbys):


Rhan 3 - Disgrifiad o'r weithred neu'r hepgoriad sy'n sail i'r drosedd/troseddau honedig y mae'r cynnig hwn yn ymwneud â hi/hwy:
	Dyddiad(au) y drosedd honedig:
	

	Lleoliad y drosedd/troseddau honedig (Noder:  Rhowch y cyfeiriad yn llawn gan nodi'r cyfeirnod grid cenedlaethol, lle bo hynny'n bosibl):
	

	A oes gennych drwydded, cofrestriad neu awdurdodiad perthnasol arall gan Asiantaeth yr Amgylchedd ar gyfer y safle neu'r lleoliad hwn?  Os felly, nodwch pa un sydd gennych a'i gyfeirnod.
	

	Yn eich geiriau eich hun, disgrifiwch beth ddigwyddodd.


	

	Pa effaith gafodd y drosedd/troseddau honedig ar yr amgylchedd (dŵr, tir ac aer), iechyd pobl ac amwynder lleol?
	

	A effeithiodd y drosedd/troseddau honedig ar unrhyw drydydd partïon (e.e. trigolion lleol, busnesau eraill, y rhai â buddiannau pysgota yn achos llygredd dŵr)?  Os felly, sut? a pha gamau rydych wedi'u cymryd i geisio unioni hyn?  Rhowch fanylion pob trafodaeth a gohebiaeth.
	

	Sut y digwyddodd y drosedd/troseddau honedig (e.e. gweithgarwch anawdurdodedig, damwain, argyfwng, methiant ar ran rheolwyr, methiant o ran systemau rheoli ac atal ac ati)?
	

	A ydych wedi asesu effaith y drosedd/troseddau honedig yn llawn ac wedi llunio cynllun gwella?

Os felly, rhowch dystiolaeth (h.y. darparwch gopi o'r cynllun ac unrhyw adroddiadau cysylltiedig). 
	


Rhan 4 – Cynnig Ymgymeriad Gorfodi

Lle bo hynny'n berthnasol, rhaid i chi lenwi pob blwch yn yr atodlen hon gan gynnwys y meini prawf cwblhau neu efallai na fydd eich cynnig yn dderbyniol.  Noder: rhaid rhoi diffiniad a dyddiad cwblhau clir ar gyfer pob rhan. Peidiwch â defnyddio ymadroddion fel "i'w gadarnhau". Darllenwch y nodiadau cyfarwyddyd yn Atodlen 1 isod. 

	CAMAU A GYNIGIR
	DYDDIADAU CWBLHAU
	MEINI PRAWF CWBLHAU
	COSTAU CWBLHAU'R CAMAU (£)

(Gwirioneddol neu amcangyfrifedig - nodwch pa un)

	Blwch 1
	Cam(au) i sicrhau nad yw'r drosedd/troseddau honedig yn parhau nac yn digwydd eto

	
	
	
	

	Blwch 2
	Cam(au) i adfer y sefyllfa, i'r graddau sy'n bosibl, i'r hyn a fyddai wedi bod pe na chyflawnwyd y drosedd/troseddau honedig

	
	
	
	

	Blwch 3
	Cam(au) i nodi unrhyw unigolion y mae'r drosedd/troseddau honedig wedi effeithio arnynt ac ymgynghori â hwy

	
	
	
	

	Blwch 4
	Cam(au) (gan gynnwys unrhyw symiau arian a delir) er budd unrhyw unigolion y mae'r drosedd/troseddau honedig wedi effeithio arnynt

	
	
	
	

	Blwch 5
	Lle nad yw'n bosibl unioni'r niwed a achoswyd gan y drosedd/troseddau honedig, camau a fydd yn sicrhau budd neu welliant cyfatebol i'r amgylchedd

	
	
	
	


	CAMAU A GYNIGIR
	DYDDIADAU CWBLHAU
	MEINI PRAWF CWBLHAU
	COSTAU CWBLHAU'R CAMAU (£)

(Gwirioneddol neu amcangyfrifedig - nodwch pa un)

	Blwch 6
	Ad-dalu Asiantaeth yr Amgylchedd am y costau y mae'n rhaid iddi fynd iddynt hyd nes y gellir derbyn y cynnig hwn

	
	
	
	

	Blwch 7
	Cyfraniad i dalu'r costau y bydd yn rhaid i Asiantaeth yr Amgylchedd fynd iddynt yn ddiweddarach i fonitro bod yr Ymgymeriad Gorfodi hwn yn cael ei gyflawni ac y cydymffurfir ag ef

	
	
	
	

	Blwch 8
	Agweddau ar eich cynnig neu ddogfennau ategol nad ydynt wedi'u nodi eisoes ar y ffurflen hon

	
	
	
	


Pwysig

Os bydd Asiantaeth yr Amgylchedd yn derbyn Ymgymeriad Gorfodi sy'n cynnwys talu swm o arian i drydydd parti, ni fydd hynny'n effeithio ar hawliau'r trydydd parti hwnnw i gymryd ei gamau erlyn sifil ei hun am ddigolledion ac iawndal sy'n gysylltiedig â'r digwyddiad y cynigiwyd yr Ymgymeriad Gorfodi ar ei gyfer.
Datganiad

Pwysig  Rhaid i'r datganiad hwn gael ei ddarllen a'i lofnodi gan naill ai'r unigolyn preifat dan sylw, y perchennog (os yw'n unig fasnachwr), y prif bartner (os yw'n bartneriaeth), swyddog cwmni â'r awdurdodiad priodol (os yw'n gorff corfforaethol) neu, yn achos unrhyw fath arall o fusnes, unrhyw unigolyn sydd wedi'i awdurdodi i weithredu ar ran y sefydliad.

· Deallaf nad yw gwneud y cynnig hwn yn golygu y cyfaddefir i unrhyw drosedd/troseddau honedig y mae'n ymwneud â hi/hwy;
· Deallaf y gallwch wrthod y cynnig hwn ac nad oes gennyf hawl i apelio yn erbyn eich penderfyniad rhesymol;
· Os derbyniwch fy nghynnig o Ymgymeriad Gorfodi fel y dangosir yn Rhan 4, deallaf na allaf ar unrhyw adeg, oni fyddaf yn methu â chydymffurfio ag ef, gael fy nghollfarnu am y drosedd/troseddau honedig y mae'r cynnig hwn yn ymwneud â hi/hwy na chael Cosb Ariannol Benodedig, Cosb Ariannol Amrywiol, Hysbysiad Cydymffurfio, Hysbysiad Adfer na Hysbysiad Atal;
· Oni fyddaf yn cydymffurfio â'r ymgymeriad neu unrhyw ran ohono, deallaf y gallaf gael fy erlyn am y drosedd/troseddau honedig neu gael hysbysiad cosb ariannol amrywiol, hysbysiad cydymffurfio neu hysbysiad adfer;
· Deallaf efallai y bydd gofyn i mi roi gwybodaeth ddigonol i chi i ddangos y cydymffurfiwyd â'r ymgymeriad;
· Os canfyddir ar unrhyw adeg fy mod wedi rhoi gwybodaeth anghywir, gamarweiniol neu anghyflawn mewn perthynas â'r ymgymeriad hwn, deallaf y caiff ei wrthod neu os yw wedi'i dderbyn eisoes, yr ystyrir fy mod wedi'i dorri ac y caiff unrhyw Dystysgrif Cwblhau ei diddymu;
· Os caiff yr Ymgymeriad Gorfodi hwn ei dderbyn, deallaf y gall Asiantaeth yr Amgylchedd ei gyhoeddi fel y gwêl yn dda;
· Deallaf y bydd yr Ymgymeriad Gorfodi hwn yn parhau mewn grym hyd nes i mi gael Tystysgrif Cwblhau gan Asiantaeth yr Amgylchedd neu hysbysiad ysgrifenedig yn nodi nad wyf wedi cydymffurfio ag ef;
· Os bydd Asiantaeth yr Amgylchedd yn derbyn yr Ymgymeriad Gorfodi hwn deallaf na fydd hynny'n effeithio ar ei phŵer i ymchwilio i dramgwydd sy'n deillio o ymddygiad yn y dyfodol na chymryd camau erlyn troseddol, na dwyn cyhuddiadau nac arfer pwerau sifil neu reoleiddiol eraill, mewn perthynas â materion nad yw'r ymgymeriad hwn yn uniongyrchol berthnasol iddynt. 

Dyddiad …………………………………....  Enw Llawn………………..…..………………………...


                                                  Llofnodwyd …..……………………………………………..


                                                  Swydd ………………………..………………………

Rhan 5 - Cyflwyno eich cynnig

Nid yw'r ffurflen hon wedi'i rhagnodi mewn cyfraith ac felly gallwch gyflwyno eich cynnig ar ffurf ysgrifenedig arall.  Fodd bynnag, byddai o gymorth i ni asesu eich cynnig yn gyflymach os caiff ei gyflwyno ar y ffurflen hon.  Gallwch gyflwyno eich cynnig:

(  Drwy'r post:  Environment Agency, Enforcement Once, PO Box 786, Warrington, WA4 1WW

(  Drwy e-bost: EOCS@environment-agency.gov.uk
At ddefnydd Asiantaeth yr Amgylchedd yn unig:
Rhan 6 - Derbyn neu wrthod y cynnig (ticiwch y blwch priodol)

Blwch A - Dim ond os derbynnir y cynnig y dylid llenwi'r blwch hwn

	
	Mae gan Asiantaeth yr Amgylchedd sail resymol dros amau eich bod wedi cyflawni'r drosedd berthnasol ganlynol a thrwy hynny mae'n derbyn yr ymgymeriad hwn mewn perthynas â'r drosedd honno:

Trosedd: [Nodwch y ddeddfwriaeth, rhif adran/rheoliad a manylion cryno]




Blwch B - Dim ond os gwrthodir y cynnig y dylid llenwi'r blwch hwn

	
	Mae Asiantaeth yr Amgylchedd wedi ystyried eich cynnig yn unol â'n canllawiau cyhoeddedig a thrwy hynny'n gwrthod eich cynnig am y rhesymau a nodir isod:

Rhesymau dros wrthod:  [Nodwch pam y gwrthodwyd y cynnig e.e. nid oes Ymgymeriad Gorfodi ar gael ar gyfer y drosedd hon, mae erlyn yn ddewis mwy priodol ar gyfer y drosedd hon, ac ati]




Dyddiad……………………………………….  Enw…………………………………………………….







            Llofnodwyd……………………………………………







           Cyfreithiwr Rhanbarthol, Asiantaeth yr Amgylchedd

Atodlen 1 - Mwy O Wybodaeth Am Wneud Eich Cynnig
Nodyn cyfarwyddyd ar gwblhau rhan 4 o'r Ymgymeriad Gorfodi. 

Blwch 1: Cam(au) i sicrhau nad yw'r drosedd/troseddau honedig yn parhau nac yn digwydd eto 

Mae hyn yn ofyniad deddfwriaethol, ni fyddwn yn derbyn cynnig nad yw'n mynd i'r afael â hyn.  Fel arfer byddem yn disgwyl i'r troseddu fod wedi dod i ben yn gyfan gwbl neu os nad yw hynny'n bosibl, y bydd yn dod i ben o fewn cyfnod a nodir yn glir yn y cynnig. 

Disgwyliwn i gynnig fynd y tu hwnt i'r hyn y byddai'n ofynnol i droseddwr ei wneud dim ond i gydymffurfio.  Yn achos endidau cyfreithiol corfforaethol, mae'n annhebygol y byddwn yn derbyn cynnig lle nad yw'n glir bod uwch reolwyr (h.y. y rhai sy'n gyfrifol am benderfyniadau'r cwmni) wedi cytuno i gymryd camau i sicrhau cydymffurfiaeth amgylcheddol a chynnal hynny o fewn y cwmni. 

Enghreifftiau o'r hyn y gellid ei gynnwys mewn rhaglen gydymffurfiaeth fewnol:  

· manylion unrhyw systemau monitro a chofnodi sydd i'w mabwysiadu;
· cynlluniau gweithredu ar lefel rheoli gan gynnwys neilltuo cyfrifoldeb am y rhaglen gydymffurfiaeth i un o uwch reolwyr penodol yr unigolyn; 

· gwaith uwchraddio seilwaith;

· nodi problemau o ran cydymffurfiaeth a rhoi gweithdrefnau cydymffurfiaeth ar waith; 

· datblygu polisi cydymffurfiaeth clir a'i rannu ar draws y sefydliad; 

· datblygu a darparu rhaglen hyfforddiant ar gydymffurfiaeth i grwpiau personél allweddol yn y sefydliad; 

· sefydlu systemau parhaol i fonitro a gwirio gweithdrefnau, megis penodi swyddog cydymffurfiaeth a gweithdrefnau i atal tramgwydd yn y dyfodol a sicrhau bod unrhyw dramgwyddau posibl yn cael eu hosgoi ac y rhoddir gwybod amdanynt i uwch reolwyr; 

· ymuno ag unrhyw gynllun cydymffurfiaeth achrededig perthnasol;

· gofyniad i gyflwyno adroddiad i ni ar adeg benodol ar y camau a gymerwyd i roi'r rhaglen gydymffurfiaeth ar waith.

Fodd bynnag, ni ddylai'r rhain fod yn ymrwymiadau penagored a rhaid nodi dyddiadau gweithredu clir ar gyfer eich cynigion fel y gellir asesu p'un a yw eich Ymgymeriad wedi'i "gwblhau" a'i gyflawni.

Blwch 2: Cam(au) i adfer y sefyllfa, i'r graddau sy'n bosibl, i'r hyn a fyddai wedi bod pe na chyflawnwyd y drosedd/troseddau honedig

Mae hyn yn ofyniad deddfwriaethol, ni fyddwn yn derbyn cynnig nad yw'n mynd i'r afael â hyn.  Mewn achosion lle difrodwyd yr amgylchedd rhaid i'r cynnig gynnwys camau i adfer yr amgylchedd ac atgyweirio'r difrod i'r graddau sy'n rhesymol bosibl.  Dylai'r cam hwn ymwneud yn uniongyrchol ag effaith y drosedd.  

Mae Ymgymeriad Gorfodi yn galluogi troseddwr i fynd i'r afael â'r drosedd mewn ffordd adeiladol ac osgoi'r stigma a'r niwed i'w enw da sy'n gysylltiedig â chollfarn droseddol, ynghyd â'r costau cyfreithiol. O gofio'r manteision hyn, mae Asiantaeth yr Amgylchedd o'r farn y dylai'r taliadau a wneir fel rhan o Ymgymeriad Gorfodi fod yn fwy na'r fantais gystadleuol a gafwyd drwy droseddu.  

Mewn achosion ariannol eu natur yn bennaf, h.y. lle osgowyd costau (fel ffioedd trwyddedau neu gostau sy'n gysylltiedig â chofrestru â chynllun) byddem yn disgwyl i unrhyw Ymgymeriad Gorfodi gynnwys camau i o leiaf wrthbwyso'r budd ariannol a gafwyd drwy droseddu.




Yng ngoleuni'r manteision sydd ynghlwm wrth gynnig Ymgymeriad Gorfodi, disgwyliwn i gyfanswm cost unrhyw gamau (e.e. taliadau, gwaith adfer, rhoddion ac ati) fod yn fwy na'r budd neu'r fantais ariannol a amcangyfrifir gan gyfateb i'r swm y gellid fod wedi'i ddisgwyl pe bai'r achos wedi cael ei erlyn.  Nid yw hyn yn cynnwys camau y byddai angen i chi eu cymryd fel arfer i gydymffurfio â'ch trwydded neu'r gyfraith.

Fel canllaw, mewn achosion lle ceir budd ariannol neu achosion o osgoi costau (h.y. achosion lle na cheir difrod amgylcheddol, megis troseddau technegol gan gynnwys methiant i gofrestru â chynllun), bydd y llysoedd yn dileu'r fantais ariannol a gafwyd yn sgîl y drosedd ac yna, fel arfer, yn ychwanegu 'elfen gosb'.  Yn aml iawn, mae'r elfen gosb hon yn cyfateb i dros draean o'r fantais ariannol. Gall fod yn uwch os ceir ffactorau gwaethygol, er enghraifft bod y troseddwr yn ymwybodol o'r gofynion ymlaen llaw neu nad oedd wedi cydweithredu â'r ymchwiliad.  Yn yr un modd, lle ceir nodweddion lliniaru cryf, er enghraifft nad oedd y rheoleiddiwr yn ymwybodol o'r drosedd neu fod y troseddwr wedi rhoi gwybod am y drosedd ei hun ar unwaith, gallai'r elfen gosb ychwanegol fod yn is.  Dylech ystyried y ffactorau hyn wrth wneud cynnig.  Fodd bynnag ystyrir pob cynnig ar sail ei rinweddau ac nid yw'r ffigurau hyn yn rhai pendant a chaeth.  

Am fwy o wybodaeth am gamau i adfer y sefyllfa, i'r graddau sy'n bosibl, i'r hyn a fyddai wedi bod pe na chyflawnwyd y drosedd/troseddau honedig mewn achosion o fudd ariannol neu osgoi costau (h.y. lle na chafwyd difrod amgylcheddol megis achosion sy'n ymwneud â throseddau technegol) gweler blwch 5 isod.

Blwch 3: Cam(au) i nodi unrhyw unigolion y mae'r drosedd/troseddau honedig wedi effeithio arnynt ac ymgynghori â hwy
Lle bo'r troseddu wedi effeithio ar drydydd partïon, fel rhai eraill sy'n defnyddio amgylchedd a ddifrodwyd (e.e. pysgotwyr, cymdogion), dylai'r cynnig gynnwys y camau sydd i'w cymryd i nodi'r unigolion hynny ac asesu'r effaith arnynt. Lle daethpwyd i gytundeb mewn perthynas ag iawndal, er enghraifft (gweler Blwch 4 isod) dylid darparu tystiolaeth ysgrifenedig o hynny gyda'ch cynnig. Yna dylid darparu tystiolaeth o daliadau neu gamau bodloni eraill cyn dyddiad cwblhau arfaethedig y cam hwn er mwyn ein galluogi i ystyried cais am Dystysgrif Cwblhau ar gyfer yr Ymgymeriad Gorfodi.

Blwch 4: Cam(au) (gan gynnwys unrhyw symiau arian a delir) er budd unrhyw unigolion y mae'r drosedd/troseddau honedig wedi effeithio arnynt 

Mae hyn yn ofyniad deddfwriaethol ac ni fyddwn yn derbyn cynnig nad yw'n mynd i'r afael â hyn. Er enghraifft, mewn perthynas â Blwch 3 uchod, lle nodwyd bod y troseddu wedi effeithio ar drydydd partïon, os oes camau i'w cymryd (gan gynnwys taliadau i'r partïon hyn) yna dylid nodi'r dyddiad cwblhau yn glir yn rhan 4.  Bydd angen i ni gael tystiolaeth ysgrifenedig o'r rhain cyn y gallwn ystyried cais am Dystysgrif Cwblhau ar gyfer yr Ymgymeriad Gorfodi.

Pwysig
Os bydd Asiantaeth yr Amgylchedd yn derbyn Ymgymeriad Gorfodi sy'n cynnwys talu swm o arian i drydydd parti, ni fydd hynny'n effeithio ar hawliau'r trydydd parti hwnnw i gymryd ei gamau erlyn sifil ei hun am ddigolledion ac iawndal sy'n gysylltiedig â'r digwyddiad y cynigiwyd yr Ymgymeriad Gorfodi ar ei gyfer.
Blwch 5: Lle nad yw'n bosibl unioni'r niwed a achoswyd gan y drosedd/troseddau honedig, camau a fydd yn sicrhau budd neu welliant cyfatebol i'r amgylchedd

Mae hyn yn ofyniad deddfwriaethol ac ni fyddwn yn derbyn cynnig nad yw'n mynd i'r afael â hyn. Mae hyn yn gymwys mewn achosion lle bu difrod i'r amgylchedd yn sgîl y drosedd a gallai'r camau gynnwys ariannu cynllun cyflenwol, adfer rhan gyfatebol o'r amgylchedd neu wneud gwaith amgylcheddol arall. Mae'n annhebygol y byddwn yn derbyn cynnig lle nad yw'r camau'n adfer yr amgylchedd a ddifrodwyd a hynny dim ond y byddai'n rhatach neu'n haws adfer ardal gyfatebol.   


Pwysig Lle bo Ymgymeriad Gorfodi yn cynnwys taliadau i drydydd parti (lle na ellir nodi na digolledu'r rheini yr effeithiodd y drosedd arnynt (gweler blwch 3 uchod)), rhaid i'r taliadau fodloni'r amcanion y mae'r ddeddfwriaeth a dorrwyd yn ceisio eu cyflawni h.y. rhaid bod gan unrhyw elusen a nodir gysylltiadau clir â gwelliant amgylcheddol sydd, yn ddelfrydol, yn gysylltiedig â'r ddeddfwriaeth a dorrwyd neu'r math o effaith amgylcheddol a gafwyd. 

Lle bo cynnig yn cyfeirio at rodd neu wneud gwaith ar ran trydydd parti, rhaid i'r cynigydd roi gwybod i'r derbynwyr y gwneir y rhodd yn sgîl Ymgymeriad Gorfodi a gynigiwyd mewn ymateb i drosedd amgylcheddol.  Awgrymwn efallai yr hoffai cynigwyr ddefnyddio'r geiriad canlynol:

"Rydym yn gwneud y rhodd hon [neu'r gwaith hwn] o ganlyniad i Ymgymeriad Gorfodi yr ydym wedi'i roi i Asiantaeth yr Amgylchedd ac ar sail yr Ymgymeriad hwnnw, mae Asiantaeth yr Amgylchedd wedi penderfynu peidio â chymryd unrhyw gamau erlyn posibl mewn perthynas â throsedd amgylcheddol y gallwn fod wedi'i chyflawni"

Rhaid i gynigion o'r fath ddatgan yn glir bod y taliad yn rhodd anghyfyngedig nad yw'r troseddwr yn cael unrhyw fudd ohoni e.e. gwrthbwyso yn erbyn cynllun carbon, gwrthbwyso treth ac ati. 

Ni ddylid gwneud rhoddion i gorff a ariennir yn gyhoeddus (e.e. Awdurdod Lleol) am unrhyw weithgarwch sydd eisoes yn cael cyllid craidd. 

Hefyd, ni ellir gwneud rhoddion i sefydliad y mae gan y rhoddwr gydberthynas bersonol neu deuluol ag ef neu ag ymddiriedolwyr neu reolwyr y sefydliad hwnnw.

Blwch 6: Cyfraniad tuag at y costau y mae'n rhaid i Asiantaeth yr Amgylchedd fynd iddynt hyd nes y gellir derbyn y cynnig hwn

Yn unol ag egwyddor 'Y Llygrwr sy'n Talu' a nod y ddeddfwriaeth, sef mai'r rhai sy'n cydymffurfio lleiaf ddylai dalu am gostau troseddu, gan wneud pethau'n decach i'r rhai sydd wedi cydymffurfio, mae'n annhebygol y byddwn yn derbyn cynnig sy'n golygu bod y trethdalwr neu fusnes dilys yn sybsideiddio'r gost yr aethom iddi wrth ddelio â throseddwr i bob pwrpas. 

Felly mae'n annhebygol y byddwn yn derbyn cynnig os nad yw'n mynd i'r afael â'r costau rydym wedi neu y byddwn (gweler isod) yn mynd iddynt wrth ymchwilio i'r drosedd.  Fodd bynnag, mae'n anochel y bydd y costau hyn yn llai na'r rhai y gellid eu disgwyl pe byddai'r mater yn cael ei erlyn yn y llys.  Os ydych eisoes mewn cysylltiad â'ch swyddfa leol, gall y staff roi syniad i chi o'r costau tebygol.  Dylai unrhyw gyfraniad tuag at ein costau gael ei wneud yn uniongyrchol i ni ac nid i unrhyw drydydd parti.

Pwysig Os ydych yn gwneud cynnig rhagweithiol dylech gynnwys elfen ar gyfer ein costau o hyd oherwydd, cyn y gallwn dderbyn cynnig, mae'r ddeddfwriaeth yn ei gwneud yn ofynnol i ni sicrhau bod lle rhesymol i amau bod trosedd wedi'i chyflawni. Golyga hyn bod yn rhaid i ni fod yn hyderus bod cynnig yn mynd i'r afael â'r troseddu i gyd a bod yr asesiad o unrhyw gostau a osgowyd yn gywir. Fel arfer byddwn yn cynnal ymchwiliad byr pan fydd cynnig yn dod i law, mae hyn hefyd yn ein galluogi i sicrhau y gellir cyflwyno sancsiynau eraill pe na chaiff ymgymeriad ei gwblhau. 

Blwch 7: Cyfraniad tuag at y costau y bydd yn rhaid i Asiantaeth yr Amgylchedd fynd iddynt yn ddiweddarach i fonitro bod yr Ymgymeriad Gorfodi hwn yn cael ei gyflawni ac y cydymffurfir ag ef 


Fel yn y nodyn cyfarwyddyd ar gyfer Blwch 6, uchod, mae'n annhebygol y byddwn yn derbyn cynnig nad yw'n mynd i'r afael â'r costau y byddwn yn mynd iddynt wrth fonitro cydymffurfiaeth â chynnig ac i ba raddau y caiff ei gyflawni.  Bydd y costau hyn yn dibynnu ar gynigion penodol yr Ymgymeriad ac os ydych eisoes mewn cysylltiad â'ch swyddfa leol, gall y staff roi syniad i chi o'r costau hynny. Os ydych yn gwneud cynnig rhagweithiol, dylech gynnwys cost resymol ar gyfer gwaith i fonitro ac asesu i ba raddau y cwblheir y camau a gynigir gennych.

Blwch 8: Agweddau ar eich cynnig neu ddogfennau ategol nad ydynt wedi'u nodi eisoes ar y ffurflen hon.
Er mwyn i ni ystyried pob rhan o'ch cynnig, rhaid nodi'n glir beth sydd wedi'i gynnwys a beth sydd heb ei gynnwys.  Os nad oes rhannau o'r cynnig, e.e. gweithdrefnau neu waith technegol, yn yr atodlen am eu bod wedi'u cynnwys mewn dogfennau eraill, yna dylid eu nodi yn yr adran hon. Fel yn achos y ffurflen gynnig hon, dylid llofnodi'r dogfennau hyn a nodi'r dyddiad arnynt.

Egwyddorion cyffredinol - Derbyn neu wrthod cynigion Ymgymeriadau Gorfodi


· Dim ond o dan yr amgylchiadau canlynol y byddwn yn ystyried derbyn cynnig Ymgymeriad Gorfodi: 

· rydym o'r farn bod deddfwriaeth berthnasol wedi'i thorri;  

· rydym o'r farn bod yr Ymgymeriad Gorfodi yn ganlyniad rheoleiddiol priodol o ystyried arwyddocâd y materion dan sylw i'r amgylchedd a'r gymuned.

· Ni fyddwn yn derbyn cynnig fel arfer o dan yr amgylchiadau canlynol:

· yn achos trosedd Categori 1 neu os ydym wedi dechrau cymryd camau cyfreithiol;

· mewn achosion lle ceir bwriad neu effaith amgylcheddol ddifrifol iawn (ond nid ydym yn diystyru hynny, oherwydd byddwn yn defnyddio ein disgresiwn bob tro);

· os ydym eisoes wedi penderfynu bod erlyn yn briodol er budd y cyhoedd;
· cynnig a wneir ar ôl sylwadau (negodiadau) ynghylch swm Cosb Ariannol Amrywiol yn dilyn Hysbysiad o Fwriad (diben hyn yw atal ymdrechion i geisio negodi swm is ar gyfer Cosb Ariannol Amrywiol a aseswyd ac yna gynnig Ymgymeriad Gorfodi yn lle hynny ar y funud olaf).
Ffactorau o blaid derbyn cynnig Ymgymeriad Gorfodi

· Ymhlith y ffactorau y byddwn yn eu hystyried wrth benderfynu p'un a yw derbyn Ymgymeriad Gorfodi yn ganlyniad rheoleiddiol priodol mae: 

· p'un a ydym o'r farn bod yr unigolyn yn debygol o gydymffurfio â'r Ymgymeriad o gofio ei hanes o gydymffurfio;

· natur y drosedd ac effaith reoleiddiol yr ymgymeriad o gymharu â dulliau gorfodi eraill;

· y tebygolrwydd y gellir sicrhau canlyniad amgylcheddol amserol a boddhaol lle bo hynny er budd y cyhoedd.

· Byddwn yn ceisio sicrhau bod Ymgymeriadau Gorfodi a'r broses o'u datblygu, eu gweithredu a'u monitro yn niwtral o ran cost i Asiantaeth yr Amgylchedd.

Pwysig Os yw'r drosedd berthnasol y mae eich cynnig yn ymwneud â hi yn cynnwys llygru'r amgylchedd neu achosi niwed i iechyd pobl, byddem yn disgwyl i chi ddangos bod unrhyw waith gwella neu adfer angenrheidiol wedi dechrau cyn gynted â phosibl a byddem yn rhoi ystyriaeth fwy ffafriol i'ch cynnig mewn achos o'r fath.
Ffactorau o blaid gwrthod cynnig Ymgymeriad Gorfodi

· Ni fyddwn yn derbyn cynnig Ymgymeriad Gorfodi o dan yr amgylchiadau canlynol:

· os yw'n cynnwys cymal sy'n gwadu atebolrwydd;
· os yw'n cynnwys unrhyw gymal sy'n amddiffyn achosion posibl o beidio â chydymffurfio ag Ymgymeriad Gorfodi;
· os nad yw'n talu ein costau;
· os yw'n cynnwys gwybodaeth na roddwyd yn agored, yn llawn ac yn ddidwyll.

Enghreifftiau o'r hyn y gellid ei gynnwys mewn cynnig Ymgymeriad Gorfodi

Gallai'r Ymgymeriad Gorfodi gynnwys y canlynol hefyd: 

· enw uwch reolwr sy'n gyfrifol am fonitro'r ymgymeriad a chydymffurfio ag ef;  

· enw swyddog Asiantaeth yr Amgylchedd y mae'n rhaid i'r swyddog cyswllt gysylltu ag ef. 

Yn gyffredinol, yr unigolyn sy'n gwneud yr ymgymeriad fydd yn gyfrifol am:

· fonitro sut y caiff yr ymgymeriad ei roi ar waith;  

· rhoi gwybod am hyn i Asiantaeth yr Amgylchedd ar y ffurf a nodwyd. 

Rhaid i gynnig yr Ymgymeriad Gorfodi nodi sut mae'r unigolyn sy'n gwneud yr ymgymeriad yn bwriadu cyflawni'r cyfrifoldebau uchod ac mae'n rhaid ein bod ni'n fodlon ar hynny.  Wrth ddatrys unrhyw fater rydym am ddod o hyd i ffyrdd o unioni'r drosedd.

Ceir mwy o wybodaeth am Ymgymeriadau Gorfodi ar ein gwefan yn www.environment-agency.gov.uk.

Enforcement Undertaking Offer Form

Regulatory Enforcement and Sanctions Act 2008, Section 50

Environmental Civil Sanctions (England) Order 2010, Article 3 & Schedule 4
Environmental Civil Sanctions (Wales) Order 2010, Article 3 & Schedule 4

How to complete this form:  Please complete Parts 1, 2, 3 and 4 of this form including the declaration in Part 4.  Please refer to Schedule 1 ‘Further Information on Making Your Offer’ for advice on completing this form and our criteria for accepting and rejecting Enforcement Undertaking offers.

Note:  If necessary, please complete your offer on a separate sheet and attach to this form when submitting your offer to us.

Once complete submit your offer by sending it to:

(  By post:  Environment Agency, Enforcement Once, PO Box 786, Warrington, WA4 1WW
(  By email: EOCS@environment-agency.gov.uk


Advice and guidance:  We may provide you with a modest amount of advice and guidance when making your offer.  However, we will not enter into long negotiations on the content, as this is a matter for you.
Important  The Environment Agency can accept or reject your offer. 

Further assistance:  If you require any help or assistance with completing this form and/or wish to discuss your offer before submitting it, please contact us:

( By telephone:  03708 506 506 (Mon-Fri, 8am – 6pm) 

( By email:  enquiries@environment-agency.gov.uk
Our standards:  We will notify you on receipt of your offer and let you know which officer is dealing with your case.  You can contact them for an update should you need to. We aim to make a formal assessment of your offer within 28 days of receipt however this will depend on factors such as the  extent of any necessary investigation.


Part 1 - Proposer

This Enforcement Undertaking is being offered by:

	Title (Mr, Mrs, Miss or other – please specify)
	

	First Name & Last Name
	

	Name of Company or Organisation (if applicable)
	

	Type of Company or Organisation (e.g. sole trader, partnership, limited company, other – please specify)
	

	Company registration number (if applicable)
	

	Address (including postcode)
	

	Contact numbers (including the area code)
	Phone:
	Fax:
	Mobile:

	
	
	
	

	Email (if applicable)
	


	Main contact (This is the person who we can contact about the offer).  Only complete if different from above.
	Name:

	
	Job Title/Position:

	
	Contact number:


Part 2 – Type of offer (please tick the appropriate box)

	Proactive
	For example, where you are self-reporting a suspected offence.


	

	Reactive
	For example, where we have notified you that we intend taking criminal or civil action against you for this alleged offence.
	

	
	Investigation Number (if known):


Part 3 – Description of act or omission which constitutes the alleged offence(s) for which this offer is being made:

	Date(s) of alleged offence:
	

	Location of alleged offence(s) (Note:  Please specify full address and include national grid reference, if possible):
	

	Do you hold a relevant environmental permit, registration or other authorisation issued by the Environment Agency at this site or location?  If yes, please specify the type and reference number.
	

	In your own words, describe what happened?


	

	What impact did the alleged offence(s) have on the environment (water, land, and air), human health and local amenity?
	

	Were any third parties (e.g. local residents, other businesses, those with fishing interests in the case of water pollution) affected by the alleged offence(s)?  If so, how? and what attempts have you made to remedy this?  Please provide details of all discussions and correspondence.
	

	How did the alleged offence(s) occur (e.g. unauthorised activity, accident, emergency, management failure, control and containment failure etc)?
	

	Have you fully assessed the impact from the alleged offence(s) and produced an improvement plan?

If so, please provide evidence (i.e. submit copy of the plan and any associated reports). 
	


Part 4 – Enforcement Undertaking Offer

Where applicable, you must complete all the boxes on this schedule including completion criteria or your offer may not be acceptable.  Please note: each part must be clearly defined and have a clear completion date, do not use terms such as “to be confirmed”. Refer to the guidance notes in Schedule 1 below. 

	ACTIONS BEING OFFERED
	COMPLETION DATES
	COMPLETION CRITERIA
	COSTS OF COMPLETING ACTIONS (£)

(Actual or estimated – please specify)

	Box 1
	Action(s) to secure that the alleged offence(s) does not continue or recur

	
	
	
	

	Box 2
	Action(s) to secure that the position is, so far as possible, restored to what it would have been if the alleged offence(s) had not been committed

	
	
	
	

	Box 3
	Action(s) to identify and consult with any person affected by the alleged offence(s)

	
	
	
	

	Box 4
	Action(s) (including the payment of a sum of money) to benefit any person affected by the alleged offence(s)

	
	
	
	

	Box 5
	Where restoration of the harm arising from the alleged offence(s) is not possible, action that will secure equivalent benefit or improvement to the environment

	
	
	
	



	ACTIONS BEING OFFERED
	COMPLETION DATES
	COMPLETION CRITERIA
	COSTS OF COMPLETING ACTIONS (£)

(Actual or estimated – please specify)

	Box 6
	Reimbursement of the Environment Agency’s costs necessarily incurred until the time this offer may be accepted

	
	
	
	

	Box 7
	Contribution to cover the Environment Agency’s costs necessarily incurred for subsequent compliance monitoring and discharge of this Enforcement Undertaking

	
	
	
	

	Box 8
	Aspects of your offer or supporting documents that are not already made on this form

	
	
	
	


Important

Acceptance of an Enforcement Undertaking by the Environment Agency which involves the payment of a sum of money to a third party does not extinguish the rights of such a party to institute civil proceedings on their own account for loss and damages associated with the incident in respect of which the Enforcement Undertaking has been offered 

Declaration

Important  This declaration must be read and signed by either the private individual concerned, owner (if a sole trader), main partner (if a partnership), properly authorised company officer (if a body corporate) or, for any other business type, any person who is authorised to act on behalf of the organisation.

· I understand that making this offer does not constitute an admission of guilt for any alleged offence(s) to which it relates.  

· I understand that you may reject this offer and I do not have a right of appeal against your reasonable decision.

· I understand that unless I fail to comply with it, if you accept my offer of an Enforcement Undertaking as shown in Part 4 of this form, I may not at any time be convicted of the alleged offence(s) to which this offer relates or have a Fixed Monetary Penalty, Variable Monetary Penalty, Compliance Notice, Restoration Notice or Stop Notice imposed on me.

· I understand that if I fail to comply with the undertaking or any part of it, I may be prosecuted for the alleged offence(s) or have a variable monetary penalty notice, compliance notice or restoration notice imposed on me.

· I understand that I may be required to provide you with sufficient information to determine that the undertaking has been complied with. 

· I understand that if at any time I am found to have given inaccurate, misleading or incomplete information in relation to this undertaking, it will be rejected or if previously accepted, I will be regarded as not having complied with it and any Completion Certificate will be revoked.
· I understand that if this Enforcement Undertaking offer is accepted, the Environment Agency may publish it in whatever manner it sees fit.

· I understand that this Enforcement Undertaking will remain in force until such a time as the Environment Agency has issued me with a Completion Certificate or I have been notified in writing that I have failed to comply with it.

· I understand that the Environment Agency’s acceptance of this Enforcement Undertaking does not affect its power to investigate a contravention arising from future conduct or pursue a criminal prosecution, or to lay charges or exercise other civil or regulatory powers, for matters not expressly dealt with by this undertaking.
Date …………………………………....  Full Name………………..…..………………………...


                                                  Signed …..……………………………………………..


                                                  Position ………………………..………………………
Part 5 – Submitting your offer

This pro-forma is not prescribed by law and you may submit your offer in an alternative written form.  However, it would help us to assess your offer more promptly if it is made using this form.  Please submit your offer by sending it to:

(  By post:  Environment Agency, Enforcement Once, PO Box 786, Warrington, WA4 1WW
(  By email: EOCS@environment-agency.gov.uk
For Environment Agency Use Only:
Part 6 – Accepting or rejecting the offer (please tick the appropriate box)

Box A – Only complete this box if the offer is accepted
	
	The Environment Agency has reasonable grounds to suspect that you have committed the following relevant offence and hereby accepts this undertaking in relation to that offence:

Offence: [Please specify legislation, section/regulation number and brief particulars]




Box B – Only complete this box if the offer is rejected
	
	The Environment Agency has considered your offer in accordance with our published guidance and hereby rejects your offer for the reasons detailed below:

Reasons for rejection:  [Please specify why the offer has been rejected e.g. Enforcement Undertaking not available for this offence, Prosecution is more appropriate for this offence, etc]




Date……………………………………….  Name…………………………………………………….







      Signed…………………………………………………..







      Regional Solicitor, Environment Agency

Schedule 1 – Further information on making your offer
Guidance note on completing part 4 of the Enforcement Undertaking. 

Box 1: Action(s) to secure that the alleged offence(s) does not continue or recur 

This is a legislative requirement, we will not accept an offer that does not address this.  We would normally expect that offending has ceased entirely or where this is not possible, that it will within a period of time which is clearly set out in the offer. 

We expect an offer to go beyond the minimum that an offender would need to do to simply comply.  In the case of corporate legal entities, we will be unlikely to accept an offer where it is not clear that senior management (i.e. those who represent the “mind” of the company) have signed up to undertaking and to achieving and maintaining environmental compliance within the company. 

Examples of what could be included in an internal compliance program:  

· details of any monitoring and reporting mechanisms to be adopted;
· management action plans including the assignment of responsibility for the compliance program to a named senior manager of the person; 
· infrastructure upgrades;
· the identification of compliance issues and operating procedures for compliance; 

· the development and dissemination throughout the organisation of a clear compliance policy; 

· the development and delivery of a compliance training program to key personnel groups within the organisation; 

· the establishment of permanent procedural checking and monitoring mechanisms, such as nominating a compliance officer and procedures to prevent future breaches and to ensure that any potential breaches are not only averted but also reported to senior management; 
· joining any relevant accredited compliance scheme;
· a requirement to report to us at a specified time on the steps taken to implement the compliance program.

However these cannot be open ended commitments and proposals need to have clear implementation dates so your offer can be assessed for “completion” and discharged.   

Box 2: Action(s) to secure that the position is, so far as possible, restored to what it would have been if the alleged offence(s) had not been committed 

This is a legislative requirement, we will not accept an offer that does not address this.  In cases where there has been damage to the environment the offer must include actions to restore the environment and repair damage as far as is reasonably possible.  This action should relate directly to the impact of the offence.  

An Enforcement Undertaking enables an offender to address the offending in a constructive way and avoid the stigma and reputational damage of criminal conviction and the legal costs. Given these advantages, the Environment Agency does not consider that payments to be made as part of an Enforcement Undertaking should simply equate to the financial advantage gained by offending.  

In cases which are predominantly financial in nature, i.e. where costs have been avoided (such as permit fees or costs associated with registration for a scheme) we would expect, as a minimum any Enforcement Undertaking to include actions that remove the financial gain arising from the offending.

In light of the benefits of offering an Enforcement Undertaking, we expect the total cost of any actions (e.g. payments, restoration works, donations etc.) to go beyond the simple estimated financial gain or advantage, and equate to what might be expected if the case had been prosecuted.  This does not include actions that you would normally need to do to comply with your permit or the law.    


As a guide, in cases which are typified by financial gain or cost avoidance (i.e. where environmental damage is not a factor such as cases involving technical offences including failure to register in a scheme), courts remove the financial advantage gained from the offence and then typically add a ‘penalty element’.  This penalty element is frequently in excess of a third of the financial advantage. This may be higher where there are aggravating factors, such as the offender had prior knowledge of the requirements, or did not co-operate with the investigation.  Similarly, where there are strong mitigating features, such as the offence was unknown to the regulator and was self reported promptly by the offender, the additional penalty element can be lower.  You should consider these factors when making an offer.  However each offer will be considered on its merits and these figures do not represent a hard and fast rule.  

For more information on actions to restore the position, as far as possible, to what it would have been if the alleged offence(s) had not been committed for cases typified by financial gain or cost avoidance (i.e where environmental damage is not a factor such as cases involving technical offences) please see box 5 below.  
Box 3: Action(s) to identify and consult with any person affected by the alleged offence(s) 

Where third parties have been impacted by the offending, such as other users of an environment that has been damaged (e.g. anglers, neighbours), the offer should contain actions to be taken to identify them and assess the impact on them. Where agreements have been reached with regard to e.g. compensation (see Box 4 below) this should be evidenced to us in writing at the time your offer is made. Then evidence of payment or other satisfaction should be supplied before the proposed completion date of this action in order for us to consider an application for a Completion Certificate for the Enforcement Undertaking. 
Box 4: Action(s) (including the payment of a sum of money) to benefit any person affected by the alleged offence(s) 

This is a legislative requirement and we will not accept an offer that does not address this. Where, for instance in relation to Box 3 above, impacted third parties have been identified, if there are actions (including payments to them) to be made then the completion date for this must be clearly set out in part 4.  We will require evidence of these in writing before we will consider an application for a Completion Certificate for the Enforcement Undertaking.

Important

Acceptance of an Enforcement Undertaking by the Environment Agency which involves the payment of a sum of money to a third party does not extinguish the rights of such a party to institute civil proceedings on their own account for loss and damages associated with the incident in respect of which the Enforcement Undertaking has been offered.

Box 5: Where restoration of the harm arising from the alleged offence(s) is not possible, action that will secure equivalent benefit or improvement to the environment 

This is a legislative requirement and we will not accept an offer that does not address this. This applies where there has been damage to the environment arising from the offence and actions could include the funding of a complimentary scheme, restoration of an equivalent piece of the environment or undertaking of other environmental works. We are unlikely to accept an offer where the action does not restore the damaged environment simply because it would be cheaper or easier to restore an equivalent.   
Important Where an Enforcement Undertaking includes payments to a third party (where those affected by the offence cannot be identified and compensated (see box 3 above), the payments must meet the objectives that the breached legislation is trying to achieve i.e. any charity identified must have clear links to environmental improvement, preferably related to the legislation that was breached or the type of environmental impact that resulted. 
Where an offer proposes a donation or the carrying out of works for a third party the offeror must communicate to the recipients that the donation is the result of an Enforcement Undertaking which has been offered in response to environmental offending.  We suggest that offerors may wish to use the following wording:

“We are making this donation [or doing these works] as a result of an Enforcement Undertaking which we have given to the Environment Agency, and on the basis of which the Environment Agency has decided not to pursue any possible prosecution for an environmental offence we may have committed”

Such offers must clearly state that the payment is an unrestricted donation from which the offender derives no benefit e.g. offset against a carbon scheme, tax offset etc. 
Donations to a publicly funded body (e.g. Local Authority) must not be for any activity which is already core funded.      
Also, donations cannot be made to an organisation with whom the donor has a personal or family relationship, or with the trustees or management of that organisation.

Box 6: Contribution towards the Environment Agency’s costs necessarily incurred until the time this offer may be accepted 

In accordance with the ‘Polluter Pays Principle’ and the aim of the legislation that the costs of offending fall on the least compliant, levelling the playing field for those that have complied, we are unlikely to accept an offer which leaves either the tax payer or legitimate business effectively subsidising the cost we have incurred in dealing with an offender. 

We are unlikely therefore to accept an offer if it does not address the costs we have or will (see below) incur in investigating the offence.  These costs however will invariably be less than those which would be expected should the matter proceed to court.  Where you are already in contact with your local office, they will be able to give you an indication of the likely costs.  Any contribution to our costs should be made directly to us and not to a third party.

Important Where you are making an offer proactively you should still include an element for our costs as, before we can accept an offer, the legislation requires that we must have ‘reasonable suspicion that an offence has been committed’. This means we must have confidence that an offer addresses the entirety of the offending and that the assessment of any avoided costs is accurate. We will usually conduct a brief investigation when we receive an offer, this also enables us to ensure that alternative sanctions can be pursued should an undertaking not be completed. 
Box 7: Contribution towards the Environment Agency’s costs necessarily incurred for subsequent compliance monitoring and discharge of this Enforcement Undertaking 

As in the guidance note to Box 6, above, we are unlikely to accept an offer which does not address the costs we will incur in monitoring the compliance and discharge of an offer.  These costs will depend on the specific proposals of the offer, where you are already in contact with your local office, they will be able to give you an indication of them, where you are making the offer proactively you should factor in a reasonable cost for monitoring and assessment for completion of the actions you are proposing.


Box 8: Aspects of your offer or supporting documents that are not already made on this form.
In order for us to take into account all the parts of your offer, it must be clear what is and is not included.  If there are parts of the offer, e.g. technical procedures or works, that are not in the schedule because they are contained in other documents, then they should be referenced here. Those other documents should also be signed and dated along with this offer form.
General principles – Accepting or rejecting Enforcement Undertaking offers

· We will only consider accepting an Enforcement Undertaking offer when: 

· we believe that a breach of relevant legislation has occurred; and 

· we consider the Enforcement Undertaking to be an appropriate regulatory outcome having regard to the significance of the issues concerned to the environment and the community.
· We will not normally accept an offer:

· for a Category 1 offence or where we have commenced legal proceedings;
· in cases involving intent or of the most severe environmental impact (but we do not rule it out, as discretion will always apply);
· where we have already determined that a prosecution is appropriate in the public interest;
· which is made after representations (negotiations) over the amount of a Variable Monetary Penalty following a Notice of Intent (this is to prevent attempts to negotiate an assessed Variable Monetary Penalty down and then to have it replaced at the last minute by an Enforcement Undertaking).
Factors in favour of accepting an Enforcement Undertaking offer

· Factors we will consider when deciding whether acceptance of an Enforcement Undertaking is an appropriate regulatory outcome include: 

· whether we feel the person is likely to comply with it in the light of their compliance history;
· the nature of the offence and the regulatory impact of the undertaking compared to that of other forms of enforcement remedy;
· the prospects of securing a timely and satisfactory environmental outcome where this is in the public interest.

· We will seek to ensure that Enforcement Undertakings and their development, implementation and monitoring are cost neutral to the Environment Agency.
Important Where the relevant offence to which your offer relates, involves pollution of the environment or harm to human health, we would expect and look more favourably upon your offer, if you can demonstrate that any necessary remediation or restoration work commenced at the earliest opportunity
Factors in favour of rejecting an Enforcement Undertaking offer

· We will not accept an Enforcement Undertaking offer if it:

· contains a clause denying liability; 

· contains any clause that sets up defences for possible non-compliance with an Enforcement Undertaking;

· does not contain payment of our costs;

· contains information that is not provided openly, fully and in good faith.
Examples of what could be included in an Enforcement Undertaking offer

The Enforcement Undertaking may also include: 

· the name of a senior manager who is responsible for monitoring and complying with the undertaking; and 

· the name of an Environment Agency officer to whom the contact officer must report. 

Generally, the person giving the undertaking will be responsible for:

· monitoring how the undertaking is implemented; and 

· reporting this to the Environment Agency in the specified manner. 

The way the person giving the undertaking proposes to do this must be set out in the Enforcement Undertaking offer and we must be satisfied that this is adequate.  In resolving any matter we want to find ways to redress the offence.
Further information on Enforcement Undertakings is available on our website at www.environment-agency.gov.uk.
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